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EXPLORING THE CONFLICTS WITHIN CARCERAL FEMINISM:
A CALL TO REVOCALIZE THE WOMEN
WHO CONTINUE TO SUFFER
KRISHNA DE LA CRUZ*

"The pedestal upon which women have been placed has .
closer inspection, been revealed as a cage."'
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* St. Mary's University School of Law, J.D., expected May 2017; Texas State
University, B.A., English, May 2014. First, I want to thank my family for teaching me
values I will carry with me forever, especially the importance of helping others. Thanks
also to Hannah, Karly, and Jests for their wonderful contributions to my piece and to
Steven Gilmore for providing invaluable guidance during the writing process. Finally,
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support. I also want to recognize the force within me that drove me to write and complete
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helpless. May you find the strength within you. You are worthy. You have a voice.
1. Sail'er Inn, Inc. v. Kirby, 485 P.2d 529, 541 (Cal. 1971).
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INTRODUCTION

"A woman is beaten every nine seconds in the United States." 2 This
problem is not new.' Activists have long sought to end violence against
women. 4 A prime example is the carceral feminism movement.'
Carceral feminism is a form of feminism that aims to obtain social justice
for women via a law-and-order agenda-specifically relying on maximizing incarceration as punishment and emphasizing incarceration's sup-

2. Alanna Vagianos, 30 Shocking Domestic Violence Statistics That Remind Us It's an
Epidemic, HUFFINGTON PosT (Oct. 23, 2014, 9:25 A.M.), http://www.huffingtonpost.com/
2014/10/23/domestic-violence-statistics n5959776.html [https://perma.cc/SJ9A-XJUG].
3. See Alyse Fate Haugen, When it Rains, it Pours: The Violence Against Women Act's
Failure to Provide Shelter from the Storm of Domestic Violence, 14 SCHOLAR 1035, 1043
(proclaiming violence against women is a centuries-old problem); see also Victoria Law,
Against CarceralFeminism, JACOBIN (Oct. 17, 2014), https://www.jacobinmag.com/2014/1.0/
against-carceral-feminism [https://perma.cc/W62M-QF5M] (reporting that the Violence
Against Women Act was implemented to combat the historical problem of domestic violence, but ignored important economic issues allowing the underlying problems to persist).
4. See Law, supra note 3 (discussing how activists filed lawsuits, pressured lawmakers,
and engaged in community organizing to bring attention to domestic violence).
5. Law, supra note 3.
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posed deterrent effects. 6 Essentially, carceral feminists believe the most
effective solution to the problem of violence against women is increasing
policing and incarceration rates.7 In part, this movement led to the passage of the Violence Against Women Act (VAWA)8 and the Trafficking
Victims Protection Act (TVPA),9 both of which have provided significant
funding to police and prisons to help deter violence against women.10
However, such an approach has proven problematic for women because
it has resulted in gender and racial discrimination in the legal system,
emotional and physical abuse at the hands of law enforcement, and financial struggle upon the incarceration of their abuser.' As such, due to
widespread discrimination minority women and women of low socioeconomic backgrounds are more vulnerable to further abuse and increased
marginalization.1 2 Indeed, carceral feminism has caused a divide between white women of middle- to upper-class backgrounds and minority
women.1 3 Many minority women, particularly those of less-privileged socioeconomic classes, have criticized carceral feminism as being focused
solely on the experiences and concerns of privileged white women rather
than being representative of all women.' 4
Importantly, although women share certain genetic characteristics, women have different experiences and understandings of femininity and
come from different socioeconomic and racial backgrounds." As such,
feminists should reject carceral feminism's goals of increasing policing,
prosecution, and incarceration as a means to ending violence against women. Instead, if feminists want to obtain truly effective remedies, they

6. Sune Sandbeck, Towards an Understandingof CarceralFeminism as Neoliberal Biopower 1 (2012), http://www.cpsa-acsp.ca/papers-2012/Sandbeck.pdf [https://perma.cc/
B3WM-GJ7R]; Law, supra note 3.
7. Law, supra note 3.
8. Violence Against Women Reauthorization Act of 2013, 42 U.S.C. § 13925 (2013).
9. Trafficking Victims Protection Reauthorization Act of 2008, 18 U.S.C. § 1591

(2012).
10. See Law, supra note 3 (indicating the implementation of VAWA has substantially
increased the amount of police officers and prisons).
11. See id. (exploring the negative impact of carceral feminism).
12. Id.
13. See id. (finding that carceral feminism ignores the correlation between socioeconomic class and vulnerability to domestic violence).
14. See Cynthia Chandler, Feminists as Collaboratorsand Prostitutes as Autobiographers: De-Constructingan Inclusive Yet PoliticalFeministJurisprudence,10 HASTINGS WoMEN's L.J. 135, 135 (1999) (discussing how women of different racial and social classes
criticize the effects of feminist-inspired remedies).
15. See id. (focusing on the complexities of individual women who make up the feminist movement). But see Alison Stone, Essentialismand Anti-Essentialism in FeministPhilosophy, 1 J. or MORAL PHIL. 135, 137 (2004) (arguing women should be treated as an
undivided social group because they share the same genealogy).
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should acknowledge the different types of marginalization women experience, and consider various racial and socioeconomic experiences, to unify
into a powerful community.
Moreover, understanding the negative effects of carceral feminism on
certain women and the importance of alternative solutions to increased
policing, prosecution, and incarceration is crucial if any remedy is going
to be all-inclusive. 6 To arrive at such a remedy, this Comment explores
the theory of carceral feminism as applied to two specific areas of feminist concern-prostitution and domestic violence-and follows with an
in-depth analysis of the conflicts within the carceral feminist movement.
Such conflicts are supported by stories of women detailing how laws increasing funding for police and prisons, criminalizing sex workers, and
criminalizing victims of domestic violence have only served to victimize
the very population they seek to protect.1 7
II.

CARCERAL FEMINISM AND PROSTITUTION

Carceral feminists fully oppose prostitution and encourage its criminalization because they believe it reinforces ideas of sexual abuse of women,
promotes gender inequality, and encourages a "rape-facilitating" culture." According to carceral feminists, the prostitute-client relationship
establishes a power inequality that creates a male-dominant sexual hierarchy, objectifies women to meet the standard of male desire, and reinforces gender-based violence." Society thus views women who engage in
prostitution as "bad" and sexually subordinate to men.20 The stereotype
is that women forced into this culture essentially act as sex slaves-innocent and unwilling victims with no ability to consent.2 1 Before supporting

16. See generally Sandbeck, supra note 6, at 2 (discussing the ways in which carceral
feminism fails to prevent violence against women).
17. See, e.g., infra Section II.C (recounting the stories of several women who worked

in the sex trade).
18. See Chandler, supra note 14, at 53 (pointing out "the norms replicated by rape law
derive[] from gender inequality and thus result[] in a rape-facilitating/encouraging

culture").
19. See id. at 140, 146-47, 153 (asserting that examining social arrangements for gender imbalances serves as a tool for locating power inequalities and that power inequities
function to reinforce sexist violence).
20. See id. at 140, 149 (stating society and rape law place women into one of two
categories: good or bad); see also Ann M. Lucas, Race, Class, Gender, and Deviancy: The
Criminalizationof Prostitution,10 BERKELEY WOMEN'S L.J. 47, 60 (1995) (arguing prostitution is "viewed as an institution that promotes sexual subordination to men").
21. See Chandler, supra note 14, at 152 (describing a conflict in rape law where consent cannot be a defense to an assault arising in great bodily injury, but it can be a defense
to rape through evidence of consent).
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the criminalization of prostitution, however, carceral feminists should understand its origin. 2 2
A.

CarceralFeminism Criminalizes Prostitution but Disregards
Historically DiscriminatoryProstitution Policy

The criminalization of prostitution did not emerge as an attempt to
protect women from sexual violence and male degradation. 23 Rather, it
arose during the Progressive Era, when reformers saw prostitution as
problematic for society and sought to defuse a perceived threat to dominant American values. 24 In particular, legislatures passed laws criminalizing prostitution to force immigrants and indigent women to conform to
norms of chastity, marriage, and modesty. 25 Ironically, these are all
norms from which contemporary feminism seeks liberation. 26 Further,
these anti-prostitution laws classified prostitutes as "irredeemably deviant." 27 In essence, the campaign to criminalize prostitution was part of a
desperate attempt "to keep women in the private sphere of the home and
family, to prevent them from supporting themselves independently of
men, [and] to encourage them to marry." 28 Furthermore, the changing
role of women in the home, increasing divorce rates, decreasing birth
rates, increasing the number of working women, motivating feminist
politics, and creating challenges for the patriarchy were attributed to
prostitution. 29
One of the primary goals of prostitution policy is to deter and punish
women for soliciting sex.30 Since the Progressive Era, the general public
and legislative bodies have believed prostitution is simply about extramarital, paid sex. 31

22. See Lucas, supra note 20, at 50 (stating, during the Progressive Era, the government criminalized prostitution to defuse the threat it posed to dominant American socialmoral values concerning women).
23. See id. (claiming legislature's promulgated prostitution laws to keep women pure
and morally refined).
24. Id.
25. Id.
26. See Martha Seigel, A Practitioner'sGuide to Feminist Jurisprudence, 37 Bos-roN
B.J. 6, 6 (1993) (defining feminism as fighting against marginalization and a patriarchal
society).
27. See Lucas, supra note 20, at 51 (contending the change in the laws criminalizing
prostitution reflected society's belief that prostitutes were "permanently degenerate" and
capable of any crime).
28. Id.
29. See id. at 53 (noting prostitution was labeled as the cause of societal changes involving women and was linked to a rise in feminist politics and challenges to patriarchy).
30. Id. at 49.
31. See id. at 48 (comparing the various points of view regarding prostitution).
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From the viewpoint of a woman who engages in prostitution, the act
may be analyzed more effectively as sex work rather than just sex. 2 This
is not to say prostitutes are free from violence." In part, prostitutes are
exposed to violence because society, in seeking to punish prostitution,
instead of treating prostitutes as working women, has labeled them as
"whores" and "bad women" who deserve to be punished.3 4 By criminalizing prostitution, society has created a dichotomy wherein "good" women
are those who avoid sexuality and "bad" women are those who enjoy
sex." This categorization teaches women either to avoid sexuality at all
costs or risk being perceived as a "bad" woman.3 6 Such a distinction
sends a message to society that "bad" women cannot be raped because
"bad" women like sex and thus should expect to be raped." Consequently, the criminalization of prostitution has led to increased violence
against and marginalization of women.
Criminalizing prostitution also perpetuated the stereotype that prostitutes were poor, immigrants, or women of color." In particular, immigrant women and women of color were cast as promiscuous,
indiscriminate in choosing sexual partners, and as having a proclivity for
soliciting sex.40 As a result, Progressive Era reform, which was based on
white moral superiority, sought to tame these subcultures through the disproportionate arrest of women from social and racial minorities.4
Hence, the present-day stereotype that prostitutes are primarily minority
women is inaccurate and misleading.42

32. See id. (stating prostitutes view their profession more about work than sex); see
also Morgane Merteuil, Building a Sex Workers' Trade Union: Challenges and Perspectives,
SALVAGE (Oct. 26, 2015), http://salvage.zone/in-print/building-a-sex-workers-trade-unionchallenges-and-perspectives [https://perma.cc/4TLM-3GEP] (explaining that "sex work"
involves sex, but especially involves work) (emphasis added).
33. See, e.g., Lucas, supra note 20, at 49 (stressing all prostitutes risk physical abuse
from customers and police).
34. See Chandler, supra note 14, at 149 (proclaiming male-driven societies categorize
women as "bad" women or whores).
35. See id. (stating society and rape law place women into one of two categories: good
or bad).
36. See id. (claiming women are not only constructed by the male law, their behavior
is policed to conform to male desire).
37. See id. ("There is no rape of 'bad' women.").
38. See generally Lucas, supra note 20, at 49 (discussing the marginalization of women
from various ethnic and social minority groups).
39. See id. (arguing criminalizing prostitution had the adverse effect of creating significantly more "police harassment and arrests" for poor women and women of color).
40. Id. at 56.
41. See id. (revealing the popular view during the Progressive Era that whites were
civilized and rational while members of other races were savage and irrational).
42. See id. at 48 (arguing according to statistics, the demographics of prostitution are
not adequately represented today).
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Understanding the Difference Between Voluntary Sex Work and Sex

Trafficking
To grasp fully the negative impact of carceral feminism on women, it is
important to distinguish human trafficking from voluntary sex work.4 3 in
essence, carceral feminists seek to criminalize prostitution because they
believe it makes women more vulnerable to sexual abuse and male degradation, which is why they also seek to end sex trafficking.4 4 However, sex
trafficking and voluntary sex work are not one in the same.4 5
With regard to sex trafficking, efforts on behalf of carceral feminists
have led to significant federal intervention under VAWA and TVPA.4 6
Unfortunately, these federal laws are "rooted in the misconception that
sex work and human trafficking . .. are the same issue."4 7 Coupled with
pressure from carceral feminists, such a misconception has also diverted
resources from efforts to provide voluntary sex workers with muchneeded services and support to anti-prostitution campaigns. 4 8 In their effort to combat human trafficking, carceral feminists disregard the negative impacts such efforts have on voluntary sex workers, including
increased violence, economic necessities, and overall suppression of sexual autonomy.4 9
i.

Sex Trafficking

TVPA defines human trafficking as involving "a person induced to perform labor or a commercial sex act through force, fraud or coercion." 50
Sex trafficking is a type of forced sex work wherein traffickers use physical, sexual, and psychological abuse to control their victims." Traffickers

43. See Magpie Corvid, Marxism for Whores, SALVAGE (Aug. 1, 2015), http://sal[hereinafter
[https://perma.cc/TTD3-F5WU]
vage.zone/in-print/marxism-for-whores
Corvid, Marxism] (arguing mainstream feminism often "conflates voluntary sex work with
sex trafficking").
44. See Sandbeck, supra note 6, at 2 (explaining the goal of carceral feminism is to
strengthen criminal sentences for sex workers in hopes of putting an end to sex trafficking).
45. Corvid, Marxism, supra note 43.
46. M. Dango, Draft Literature Review of Violence Against Sex Workers, SWOP USA
(Oct. 28, 2012), http://www.swopusa.org/wp-content/uploads/2015/05/Violence-AgainstSex-Workers-Lit-Review.pdf [https://perma.cc/WZQ2-EFVB].
47. Id.

48. Id.
49. See Law, supra note 3 (emphasizing carceral feminism marginalizes sex workers
more than it protects them).
50. Trafficking Victims Protection Act, FIGHT SLAVERY Now!, http://fightslaverynow
.org/why-fight-there-are-27-million-reasons/the-law-and-trafficking/trafficking-victims-protection-act/trafficking-victims-protection-act [https://perma.cc/46NB-LDUZ] (last visited
Oct. 21, 2016) [hereinafter Trafficking Victims].
51. See id. (explaining the various means sex traffickers use to coerce their victims).
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hold their victims against their will, seize their personal documents, and
threaten or lie to them. 5 2
Sex trafficking occurs domestically and internationally.5 3 In the United
States, young girls make up a disproportionate number of those at risk for
domestic sex trafficking.5 4 These girls are typically between twelve to
fourteen years of age and usually have histories of abuse, abandonment,
or running away from home. 5 Moreover, because these young girls do
not have access to money, food, or shelter, they easily fall prey to sex
traffickers and the "protections" they offer. 6
On the other hand, international sex trafficking victims-especially
those in third-world countries-are usually comprised of women from
humble origins who are desperate for income to help themselves and
their families." Abusers are well aware that a victim's foreign nationality
makes them particularly susceptible and vulnerable to threats and often
compromises their ability to access help." Traffickers ship such victims
from one country to another where they inevitably become invisible and
lose their identity. 59 Moreover, the traffickers strip away whatever documents their victims possess and give them falsified documents, thereby
forcing them to assume a new identity. 6 0
In addition to the identity issue, international sex trafficking victims
also often face language barriers in their new countries. 6 1 Frequently,

52. Id.

53. See id. (discussing the U.S. government's attempts to deal with international sex
trafficking); see also Eleanor Goldberg, When Kids Are Sold For Sex-They're Not 'Child
Prostitutes,' They're Victims, HUFFINGTON POST, http://www.huffingtonpost.com/2015/01/
26/sex-trafficking-children-n_6547668.html [https://perma.cc/X3M8-PECW] (last updated
Feb. 3, 2015) [hereinafter Goldberg, Kids] (discussing domestic sex trafficking involving
minors).
54. See Goldberg, Kids, supra note 53 (finding in the 2011 FBI study, approximately
293,000 children were victims of sex trafficking in the United States).

55. Id.
56. See id. (reporting sex traffickers capitalize on the vulnerabilities of the children
they seek to exploit).
57. See "Put Yourself in My Shoes": A Human Trafficking Victim Speaks Out, U.N.
OFF. ON DRUGS AND CRIME (Nov. 28, 2012), http://www.unodc.org/unodc/en/frontpage/
2012/November/put-yourself-in-my-in-my-shoes-a-human-trafficking-victim-speaks-out
.html [https://perma.cc/KMR8-CFGG] [hereinafter Put Yourself (asserting the majority of
human trafficking victims are lured with false promises of employment).
58. See id. (laying out the tactics human traffickers use to maintain the vulnerability of
their victims).
59. See id. (describing how traffickers take total control of their victims' lives).

60. Id.
61. Heather J. Clawson & Nicole Dutch, Addressing the Needs of Victims of Human
Trafficking: Challenges, Barriers, and Promising Practices, ASPE (July 30, 2008), https://
aspe.hhs.gov/basic-report/addressing-needs-victims-human-trafficking-challenges-barriersand-promising-practices [https://perma.cc/U5Z8-SQJW].
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these victims arrive in countries where no one understands their language, which bars communication with the outside world.6 2 Typically,
victims travelling within a group are from different countries and are unable to communicate with one another.6 3 Any possibility of escape or
reaching out for help is effectively removed. 64 Further, traffickers hold
victims in places with little access to food or money.65 If they become
sick, their captors do little to help them receive medical services.66 As a
result, many women not only face constant sexual exploitation, they may
ultimately face death.67
ii.

Voluntary Sex Work

It is important to note that some women participate in sex work voluntarily. 68 The concept of sex work emerged in the 1970s during the rise of
the prostitutes' rights movement in the United States. 69 The term "sex
work" surfaced in opposition to the derogatory names traditionally used
to identify women engaged in soliciting sex and to emphasize both the
legitimacy of sex work as a form of labor and the rights of women as
working people."o According to INCITE!, a national activist organization of feminists of color, "sex worker" is a term used to refer to people
who work in all aspects of sex trades, indoor or street-based, legal and
criminalized." Sex workers are primarily women who experience high

62. Id.
63. See generally id. (acknowledging the differing language among victims and the
challenges they must endure).
64. See Put Yourself, supra note 57 (noting how victims were watched closely, were
not allowed access to phones, and were beaten if they tried to run away).
65. See Clawson & Dutch, supra note 61 (explaining how many victims do not receive
the help they need and suffer from isolation).
66. See id. (reporting, although medical services may be available, victims are largely
unaware of them).
67. See, e.g., Vagianos, supra note 2 (reporting on the vast amount of women who
have died at the hands of abusers).
68. See Policing Sex Work, INcrrE!, http://www.incite-national.org/page/policing-sexwork [https://perma.cc/M3N6-GWAC] (last visited Oct. 21, 2016) [hereinafter Policing
Sex] (claiming sex workers' rights groups have responded to feminist critiques by "urg[ing]
a distinction between coerced and consensual sex work"); see also Brit Schulte, The Myth
of "Unrapeable" Women: Sex Work as Work, Porn as Art, and Radical Consent, RED
WEDGE (Feb. 23, 2016), http://www.redwedgemagazine.com/online-issue/myth-unrapeablewomen-sex-work [https://perma.cc/B52M-7FSU] (arguing voluntary sex workers should
have the right to do what they want with their bodies).
69. See generally Chandler, supra note 14 (discussing feminism's general approach to
prostitution).
70. Policing Sex, supra note 68.
71. Id.
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rates of violence because of the negative stigma and isolation associated
with their work.72
In criticizing prostitution, carceral feminism fails to acknowledge the
role of consent in the exchange of sexual labor.73 It simply assumes that

all sex workers are victims of trafficking and need rescuing. 74 When society views prostitution as sex work rather than a crime, it becomes clear
that, although women can be forced into prostitution, they can also engage in it voluntarily.
Women may choose to engage in voluntary sex work for a myriad of
reasons.7 6 Some do so for economic reasons, such as keeping their families together, supporting their children, or paying their bills.7 Feminist
writer and activist Magpie Corvid describes her experience as a voluntary
sex worker by stating:
It is sometimes difficult, and it's not a job for everyone, but sex work
is my job. It is a job that I can do, that I am good at; it provides for
me. When I sell my sexuality as a product, the only difference between me and another service worker, or another performer, is in the
sexual nature of the work ... Two years into sex work, I am living a
decent life, in a wonderful marriage as a financial equal with my husband, and I am able to save up for a mortgage while having enough
time to devote to writing and politics."
Despite the fact that many sex workers share similar stories to
Corvid's, carceral feminism, in seeking to "rescue" women from all sex

72. Id.
73. See Chandler, supra note 14, at 147 (indicating the problem with consent is that it
is ignored); see also Andrea Janus, New Prostitution Laws Should Consider 'Consenting
Adults': Terri-JeanBedford, CTV NEWS (Dec. 22, 2013, 10:10 AM), http://www.ctvnews.ca/
politics/new-prostitution-laws-should-consider-consenting-adults-terri-jean-bedford-1.1604
323 [https://perma.cc/N6BT-S9RV] (arguing that the federal government should recognize
the rights of consenting adults' sex work); Zoe Stavri, Rescue Me! An Open Letter to
Carceral Feminism, WORDPRESS (Feb. 19, 2014), https://stavvers.wordpress.com/2014/02/
19/rescue-me-an-open-letter-to-carceral-feminism
[https://perma.cc/3D93-DKDN]
(stressing how some individuals engage in voluntary sex work).
74. See Stavri, supra note 73 (claiming women need rescuing from exploitative, coerced work, not voluntary sex work).
75. See Janus,supra note 73 (suggesting that laws be tailored to comply with sex workers' rights and to create a safe working environment); see also Merteuil, supra note 32
(expressing the negative stigma society places on sex workers damages women's sexual
freedom).
76. See, e.g., Corvid, Marxism, supra note 43 (claiming some women, including the
author, enter sex work as a "straightforward solution to the awful risks of poverty").
77. Id.
78. Id.
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work, continues to ignore the notion of voluntary sex work.7 9 Thus, there
are two main problems with criminalizing prostitution as a means of combating sex trafficking and sexual abuse of women.s0 First, prostitution
laws serve to victimize sex-trafficked women further." If the goal of
carceral feminism is to liberate victims of sexual violence, it is irrational
to support laws that criminalize and imprison victims.82 Second, carceral
feminism not only promotes arresting, jailing, and deporting fully consenting and faultless adult women, it deprives them of the ability to work
Society sees the "skirts and the heels" but disregards
and earn a living.
a woman's agency and drive to provide for her family and herself."
Again, if the goal of carceral feminism is to protect women and their
rights, it is counterintuitive to arrest them, suppress their sexual autonomy, and deprive them of work."
Problems with the Enforcement of ProstitutionLaws Against
Victims of Sex Trafficking and Voluntary Sex Workers

C.

As a result of state prostitution laws, many victims of sex trafficking are
arrested and subjected to further violence by the legal system, while
many voluntary sex workers experience both increased violence and suppression of sexual autonomy.86
i.

Voluntary Sex Workers

Sex workers experience violence for a number of reasons-including
conservative views about sexuality and male desire for power and control,
which form the sense of entitlement that leads men to abuse women." 7
Moreover, the context in which these women perform their work, coupled with their attempts to access support from law enforcement agen-

79. See id. (claiming "feminists tend to conflate [voluntary and coerced sex work],
everywhere seeing prostitutes as victims who always happen to be women (or girls) but
never workers") (quoting Brooke M. Beloso, Sex, Work, and the Feminist Erasure of Class,
38 SIGNS: J. 01 WOMEN IN CULTURE AND Soc. 47, 50 (2012)).
80. See generally id. (discussing how carceral feminism's disregard of consensual sex
work causes more problems than it alleviates).
81. See Merteuil, supra note 32 (detailing the difficulties sex workers face due to radical feminists who work against their emancipation).
82. See Sandbeck, supra note 6, at 2 (pointing out the ineffectiveness of carceral feminism in protecting sex workers).
83. Corvid, Marxism, supra note 43.
84. Corvid, Marxism, supra note 43.
85. See id. (claiming the image society portrays of sex workers fails to show their

reality).
86. See generally id. (discussing the negative impact of prostitution laws on victims of
sex trafficking and voluntary sex workers).
87. Dango, supra note 46.
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cies, exacerbates the risk of violence." Although many sex workers
experience violence at the hands of law enforcement officers, anti-prostitution laws and the great amount of discretion and deference afforded to
officers make it difficult for victims to report such abuse and obtain a
remedy." Police officers may profile and harass sex workers because of
the sexual nature of their profession and because of racial and gender
stereotypes.90 For example, officers often perceive sex workers of color
and those who identify as transgender as "highly sexualized and sexually
available," and thus target them for detention and arrest.9 1
Many sex workers also describe being raped by police officers or forced
to have sex in exchange for avoiding arrest. 92 Further, when sex workers
attempt to report violent crimes to law enforcement, officials often refuse
to hear the complaints and tell the victims they should expect and deserve
whatever violence they experience because they brought it upon themselves.93 According to Amnesty International, one transgender woman
involved in sex work recounted, "every night I'm taken into an alley and
given the choice between having sex or going to jail." 94 An advocate for
LGBT youth in Chicago also stated that both on- and off-duty police officers have asked some of the young people she works with to perform
sexual acts. 95 In addition, transgender women of color across the country
have reported they often experience arrests for "loitering with intent to
solicit" while engaging in daily routine activities like hailing a taxi, walking their dog, going to get groceries, eating out, talking to friends, or simply walking home from work.9' Another person, who worked in a

88. Id.; cf

AUDACIA

RAY

&

EMMA CATERINE, CRIMINAL, VicTIM, OR WORKER?,

THE EFFECrs OF NEW YORK'S HUMAN TRAFFICKING INTERVENTION COURTS ON ADULTS

CHARGED WI---i PROSTITUTION-RELATED OFFENSES at

13 (2014)

(discussing the effective-

ness of implementing a legal program that potentially dismisses prostitution charges).

89. Dango, supra note 46.
90. See Lucas, supra note 20, at 49; see also RAY & CATERINE, supra note 88, at 6
(claiming black defendants are more likely to face charges for engaging in prostitution than
others); Policing Sex, supra note 68 (finding law enforcement officials view sex workers
through racist and sexist lenses).
91. Policing Sex, supra note 68; see also Lucas, supra note 20, at 49 (highlighting the
increased arrests and jail sentencing women of color face).
92. PolicingSex, supra note 68;see also Schulte, supra note 68 (criticizing law enforce-

ment's lack of protection for sex workers).
93. Policing Sex, supra note 68; see also Schulte, supra note 68 (lambasting police
officers who demean sex workers' complaints of violence).
94. Policing Sex, supra note 68.
95. Id.
96. Law Enforcement Violence Against Women of Color & Trans People of Color: A
Critical Intersection of Gender Violence & State Violence, INCIrE! 1, 26 http://www.incitenational.org/sites/default/files/incitefiles/resource -docs/3696_toolkit-final.pdf [https:l/per
ma.cc/C2MU-NK3A] (last visited Oct. 21, 2016).
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massage parlor, recalled being sexually abused by two police officers.97
"They'd come over and pick me up and they would take turns doing that
with all the girls all over town, they'd just take you out to the field-have
sex with you. We'd call it rape now. But back then you just did what the
police officer wanted." 98 Women arrested for soliciting sex emphasize
that anti-prostitution laws facilitate persecution and harassment from police and note that minority women are often the first police target. 99
Consequently, many women in these situations view reporting violence
committed by law enforcement as futile and have little choice but to continue to be victimized. 00
Simply put, the structure and purpose of anti-prostitution laws push
already marginalized women further into the fray.' 0 ' As feminists, it is
important to realize that voluntary sex workers, like all workers, are
driven to work by various personal factors and therefore deserve the
same rights and security as everyone else.' 0 2 It is also imperative that
feminists understand how detrimental criminalizing voluntary sex work is
before supporting strict prostitution laws.1 0 3 Sex workers are not "bad"
women, as society has led us to believe.' 0 4 Indeed, every woman deserves the right to live free of violence and to express her sexual autonomy. Understanding the difference between sex workers and sextrafficked victims is the first step in liberating sex workers from oppression.'
Additionally, we must end the stereotype that voluntary sex
workers are "bad," shameless women in need of rescue.1.06 As feminist
activist Kate Hardy has explained:

97. Noah Berlatsky, Child Sex Workers' Biggest Threat: The Police, NEW REPUBLIC
(Jan. 20, 2016), https://newrepublic.com/article/128028/child-sex-workers-biggest-threat-police?utmmedium=social&utmsource=nfrb&utmcampaign=20160120 [https://perma.cc/
VRL7-MYGT].
98. Id.
99. Margaret Corvid, On Sex Work, Jeremy Corbyn is on the Money, NEW STATESMAN (Mar. 6, 2016), http://www.newstatesman.com/politics/feminism/2016/03/sex-work-jeremy-corbyn-money [https://perma.cc/N4NN-SZ2Z] [hereinafter Corvid, On Sex Work].
100. See Policing Sex, supra note 68 (explaining how criminalizing sex work enables
police officers to trivialize reports of sexual violence).
101. Corvid, On Sex Work, supra note 99.
102. Id.
103. See id. (discussing the difference between a woman's right to choose and society's
imposition of a moral code for all women in the realm of sex work).
104. See Chandler, supra note 14, at 140 (evidencing the negative effect behind society's categorizing of sexual women as "bad" women).
105. See Corvid, On Sex Work, supra note 99 (highlighting the importance of supporting and accepting the idea that sex workers enter the trade for a variety of reasons).
106. See Chandler, supra note 14, at 140 (finding society's view of sex workers as
"bad" women unjustifiable); Stavri, supra note 73 (expressing the desire to be "rescued"
from sexual exploitation, not from sex work).

Published by Digital Commons at St. Mary's University, 2020

13

The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 19 [2020], No. 1, Art. 3

92

THE SCHOLAR

[Vol. 19:79

Supporting sex workers' rights is a feminist position because it means
listening to women and supporting them in their own self-determination. More than anything though, it is often about supporting some
of the most vulnerable-migrants, [homeless people], and people living in poverty-to make them safer and improve their working and
living conditions.'0o
ii.

Sex Trafficking Victims

Women forced into prostitution by sex trafficking should not be arrested or further victimized by law enforcement.'0 o It makes no sense to
punish the victim of a crime. Above all, prostitution laws pushed by
carceral feminists punish minority-aged girls the most."o'
The TVPA states that minors cannot be charged with prostitution or
soliciting sex, 1 o but, because prostitution offenses are regulated at the
state level, TVPA's mandates remain largely unenforced and the arrest of
sex-trafficked minors continues."' This makes young girls, whether trafficked domestically or internationally, particularly vulnerable to further
abuse. 1 12 One study found that even where prostitution offences for minors have been decriminalized, police still arrest them for loitering, disturbing the peace, or lying about their age."x 3 While law enforcement
officials claim they arrest these minors for good cause-namely, to rescue
them from their pimps and to save them from their own "bad" choicessuch arrests only serve to place minors in extremely vulnerable positions.1 14 If convicted, a criminal record will create new obstacles to obtaining employment, housing, welfare benefits, and an education.11 5 The

107. Corvid, On Sex Work, supra note 99.
108. Bertlatsky, supra note 97.
109. See generally id. (discussing how prostitution laws adversely affect minors more
than other groups).
110. Trafficking Victims Protection Reauthorization Act of 2008, 18 U.S.C. § 1591
(2012).
111. Bertlatsky, supra note 97.
112. See id. (finding arrests of minors has increased despite the TVPA and police officers have continued to victimize them).
113. Id.
114. Id.; see also Marie Lodi, Merciless Judge Sentences Domestic Violence Victim for
Not Testifying, JEZEBEL (Oct. 10, 2015, 4:30 PM), http://jezebel.com/merciless-judgesentences-domestic-violence-victim-for-1735856512
[https://perma.cc/R74F-LCRD]
(describing a victim's traumatizing encounter with a judge who exploited her vulnerabilities); Michelle Chen, Why Do Sex-Work Diversion ProgramsFail?, THE NATION (Sept. 25,
2015), http://www.thenation.com/article/why-do-sex-work-diversion-programs-fail [https://
perma.cc/T5LZ-7Q2Q] (recounting a young woman's experience as she struggled to fight
her criminal offenses).
115. Bertlatsky, supra note 97; see also Lodi, supra note 114 (acknowledging how difficult it is for victims to overcome hardship and get back on their feet).
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same is true for adult women who are victims of sex trafficking.' 16 As
one survivor of sex trafficking recounted, "I was exploited from 14 to 18,
and in four years I did not have one encounter with law enforcement that
could have led to my escape from my exploiter." 11 7
Another problem with law enforcement arresting minors for prostitution is that most of them are not of age to consent to sex.11 s The term
"child prostitute" is a misnomer.119 Rather, the correct term is "child sex
trafficking victim."1 2 0 Labeling young girls as prostitutes suggests consent, disregards their victimization, and portrays their sexual abuse as be21
ing somehow acceptable.
iii.

Solutions

Carceral feminism's criminalization of prostitution is problematic because it stigmatizes women and promotes the arrest of voluntary sex
12 2
All
workers as well as sex trafficking victims forced into prostitution.
women who engage in prostitution, whether forced or voluntary, are subject to the negative ramifications of carceral feminism; in each instance,
there is no reason for society to subject them to criminal punishment.
Although eliminating the negative stereotype that all women who solicit sex are criminals and ending the violence perpetuated against such
women would require a full societal transformation, there are steps that
can start the process.1.2 3 First, one can engage the political process to
change laws and policies that criminalize prostitution. 12 4 Changing these
policies will help transfer funding from policing and prisons to programs

116. See Dango, supra note 46 (stating sex trafficking of women creates a relentless
wrangle with the law, leaving them oppressed and hopeless for a bright future); see also
Victoria M. Rodriguez-Roldan, We Need to Decriminalize Sex Work in the U.S., HUFFINGTON PosT (Dec. 17, 2015, 8:46 AM), http://www.huffingtonpost.com/victoria-m-rodriguezroldan/we-need-to-decriminalize-sex-work-usb_8822482.html?utm.hpref=women&
ir=Women& [https://perma.cc/DST5-SEUP] (emphasizing how prostitution laws create a
criminal history for women and hinder their possibilities of obtaining employment).
117. Bertlatsky, supra note 97.
118. Goldberg, Kids, supra note 53.

119. Id.
120. Id.
121. Id.
122. See Chandler, supra note 14, at 140 (noting feminism fails to consider how sexbased power inequalities and sexual violence effect women's sexual liberty); see also Rodriguez-Roldan, supra note 116 (recognizing the best solution to ending violence against sex
workers is to cease criminalizing them).
123. See, e.g., Corvid, On Sex Work, supra note 99 (reporting on the positive impact of
speaking out for sex workers' rights and publicly showing support).
124.

See,

e.g., ADDRESSING

VIOLENCE AGAINST

SEX WORKEliS, WORLD HEALTH

ORG. 20, 26-27 (2012), http://www.who.int/hiv/pub/sti/sex-worker-implementation/swit
chpt2.pdf [https://perma.cc/BQ8F-ALFV] [hereinafter ADDRESSING VIOLENCE] (proposing
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that help victims recover.' 2 5 For example, a program in Asia called Tais
Plus offers shelter, access to counseling, access to advocates, and other
resources to at-risk sex workers who are fleeing violence and retribution.12 6 If policies focus on the victim's recovery and well-being, rather
than mere criminal punishment, the United States could have programs
like Tais Plus.
Furthermore, we can deter abusive law enforcement practices that adversely affect sex workers and sex trafficking victims by creating programs that train police officers and hold them accountable. 12 7 For
example, Movimiento de Trabajadores Sexuales in Peru is a program1 28
that trains police officers, local authorities, and health care workers to
change discriminatory attitudes towards sex workers, and to improve the
response to cases of violence against women. 1 2 9 This program has garnered attention from senior law enforcement officials and policymakers.13 0

In addition to the programs mentioned above, there must be complete

decriminalization of underage prostitutes.13 1 Minors who are victims of
sex trafficking should not be arrested. Each state should follow the language of TVPA, which precludes arrest for minors if they are found to be
involved in sex trafficking.1 32 Los Angeles, California already has such a
law in place. 1 33 Instead of arresting these young girls and women, we
should provide them with housing, food, and much-needed health services. 1 3 4 Victims also need a safe retreat.1 3 5 Rather than being a source
of fear for victims, law enforcement should serve as a source of hope.1 36
Of course, law enforcement should patrol the areas where sex trade oc-

community empowerment, training and education of sex workers, and advocating for reforms as possible solutions).
125. See id. (suggesting sex workers have access to health services).
126. Id.
127. Id.
128. Id.
129. Id.
130. Id.
131. Bertlatsky, supra note 97.
132. Trafficking Victims Protection Reauthorization Act of 2008, 18 U.S.C. § 1591
(2012); Bertlatsky, supra note 97.
133. Eleanor Goldberg, L.A. Will No Longer Arrest Children Forced into Sex Trafficking, HUFFINGTON POST, http://www.huffingtonpost.com/entry/la-will-no-longer-arrestchildren-forced-into-sex-trafficking-us_5630fde3e4b0c66bae5a7469
[https://perma.cc/
Y2FZ-6897] (last updated Oct. 30, 2015) [hereinafter Goldberg, No Longer].
134. Bertlatsky, supra note 97.
135. See Goldberg, No Longer, supra note 133 (stressing that underage victims prosecuted for prostitution are sent to jail rather than rehabilitation centers).
136. See Bertlatsky, supra note 97 (reporting minors fear reporting sexual violence to
law enforcement officers).
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curs, but when a young girl or woman asks for help the officers need to
listen-not arrest or abuse her.13 7 Ultimately, educating others about
voluntary sex work and sex trafficking victimization, while emphasizing
the need to end violence against sex workers, is key toward countering
the stigmatization of prostitution that pervades society.' 3 8

III.

CARCERAL FEMINISM AND DOMESTIC VIOLENCE

Carceral feminism's approach to domestic violence sees increased policing, prosecution, and imprisonment of abusers as the solution to ending
violence against women.' 3 9 This approach has resulted in "mandatory arrest" laws and special courts for defendants charged with domestic violence offenses.' 40 Nevertheless, critics argue carceral feminism has relied
too heavily on punishment.' 4 1 As activist and sociologist Beth E. Richie
stated, "All we say is 'call 911' . . . [b]ut [carceral feminists] oft-failed to
tell victims, 'call your local housing authority, and there will be
mandatory housing for you' or 'call your local childcare center, and we'll
make sure your kids get adequate care."' 1.4 2 In addition to examining the
issues carceral feminism has created, it is important to analyze its origin.
A.

The Road from the Battered Women's Movement to the Era of
Carceral Feminism

The "Battered Women's Movement" emerged in the late 1970s and
early 1980s, when feminist activists began creating projects and shelters
for abused women and their children and protesting police inaction. 14 3
Women organized across the United States and raised new awareness to
an old problem, powerfully declaring, "[w]e will not be beaten." 144 For
decades, police frequently responded to reports of domestic violence by

137. See, e.g., Bertlatsky, supra note 97 (stating sex acts are performed in exchange
for not being arrested).
138. See Chandler, supra note 14, at 146, 166 (explaining to the feminist movement

that understanding sex differences will enlighten society and hopefully end the negative
stigma of women involved in sex work).
139. Law, supra note 3.
140. Kevin Gross, Carceral Feminism and the Flaws of Punishment-based Policy,
DEPAULIA (May 10, 2015), http://depauliaonline.com/nation/2015/05/10/carceral-feminismand-the-flaws-of-punishment-based-policy [https://perma.cc/2QXH-NJY4].

141. E.g., id.
142. Id.
143. SUSAN SCHEcI-TER, WOMEN AND MALE VIOLENCE: TH-E VISIONS AND STRUGGLES OF THE BATTERED WOMEN'S MOVEMENT 1 (South End Press 1982); Law, supra note
3; see also Haugen, supra note 3, at 1043 (emphasizing how U.S. victims of domestic violence saw began seeing legal assistance in the 1970s).
144. SCHECHTER, supra note 143.
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simply telling the abuser to "cool off," then leaving.14 5 In response, feminist activists filed lawsuits against police departments for their mishandling of reported abuse. 14 6 In some states, such lawsuits generated
substantial change in how police responded to reports of domestic violence (for example, by encouraging the arrest and imprisonment of
perpetrators).1 4 7
Efforts on behalf of carceral feminists culminated in the passage of
VAWA.1 4 8 The $30 billion legislation provided funding for one-hundred
thousand new police officers and nearly $10 billion for prisons, but it ignored the financial obstacles women faced upon leaving their abusive
partner. 1 4 9 Two years later, President Bill Clinton signed a welfare reform billiso that set a five-year limit on welfare and required recipients to
work after two years of receiving aid, regardless of their circumstances."5
This bill, in turn, disproportionately affected women.' 52 Taking away women's welfare meant stripping away an economic safety net that allowed
survivors of abuse to escape violent relationships. 1 5 3 As time passed,
carceral feminists also pressured state legislatures to pass "mandatory arrest laws" in cases of domestic violence, and "[b]y 2008, nearly half of all
states had [such a] law." 1 5 4
Mandatory arrest laws require police to arrest someone at the scene of
a domestic disturbance.1 5 5 Because officers often perceive both the victim and the abuser as assailants or cannot identify which party is the assailant, they often conduct a dual arrest, which leads to apprehension of
both the victim and abuser.1 5 6 In turn, women who "often do not fit
preconceived notions of abused victims," such as "queers, immigrants,
women of color, trans women, [or] women . . . perceived as loud or aggressive," are often arrested without cause.1 5 7

145. Law, supra note 3.
146. See generally id. (discussing feminist activism in the 1970s and 1980s).

147. Id.
148. Id.

149. Id.
150. Personal Responsibility and Work Opportunity Act of 1996, Pub. L. No. 104-193
110 Stat. 2105 (codified as amended at 42 U.S.C. § 1305); Law, supra note 3; Lily Rothman,
Why Bill Clinton Signed the Welfare Reform Bill, as Explained in 1996, TIME (Aug. 19,
2016), http://time.com/4446348/welfare-reform-20-years [https://perma.cc/VV4Z-2RCR].
151. See generally Law, supra note 3.
152. Id.

153.
154.
155.
156.
157.

Id.
Id.
Id.
Id.
Id.
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In other instances, officers arrest the woman victim simply because
they question her veracity.'s Such incredulity surfaces especially when
the woman in question is poor or a minority; moreover, the involvement
of drugs or alcohol, the presence of mental health issues on behalf of the
woman, or officer uncertainty in determining who initiated the abuse can
exacerbate this attitude.15' Furthermore, studies find the majority of women convicted for the murder of significant others suffered abuse by that
person or killed their partner in an attempt to defend themselves or their
children.' 6 0 Unsurprisingly, the majority of women imprisoned in the
United States experienced abuse prior to arrest, often from their loved
ones.161
While carceral feminism focuses exclusively on imprisoning male abusers, it fails to address the fact that mandatory arrest laws across the country have increased the number of women in prison from 5,600 in 1970 to
111,300 in 2013.162 Additionally, increased criminalization puts women at
risk for future violence. 163 Further, carceral feminism ignores how race,
class, gender, and immigration status make women more vulnerable to
violence and render members of such groups unable to access help after
experiencing abuse.' 6 4
Finally, carceral feminism disregards the inconvenient truths that police
officers often perpetrate violence themselves and women endure more

158. See Katie J.M. Baker, "They Told Me it Never Happened," BuzzFEED (Sept. 27,
2015, 7:17 PM), http://www.buzzfeed.com/katiejmbaker/the-police-told-her-to-report-herrape-then-arrested-her-for#.ffwAnD6g8Pb [https://perma.cc/AT79-9EKG] (quoting a University of Arkansas law professor as stating "[o]ne of the biggest problems in rape investigations is that police think women lie . . . [which] do[es] a disservice to the victim[]
because [the] predator remains at large").
159. Id.
160. See Law, supra note 3 (reporting 67% of women sent to prison in New York for
killing someone had been abused by the person they killed, while that proportion was 93%
in California).
161. Id.; see, e.g., Tracy L. Snell, SURVEY OF STATE PRISON INMATES, 1991: WOMEN IN
PRISON 5 (1991) (stating 43.2% of women state prison inmates were physically or sexually
abused before incarceration).
162. Law, supra note 3.

163. Id.
164. Id.; see, e.g., WHITE HOUSE COUNCIL ON WOMEN AND GIRLs, RAPE AND SEXUAL ASSAuLT: A RENEWED CALL TO ACTION 1 (2014), https://www.whitehouse.gov/sites/
(re[https://perma.cc/L7XE-JRX8]
default/files/docs/sexualassault-report_1-21-14.pdf
porting "[w]omen of all races are targeted, but some are more vulnerable than others:
33.5% of multiracial women have been raped, as have 27% of American Indian and
Alaska Native women, compared to 15% of Hispanic, 22% of Black, and 19% of White
women"); Vagianos, supra note 2 (claiming "[bilack women experience intimate partner
violence at rates 35% higher than white women").
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violence once sent to prison.1 .6 5 As such, emphasizing policing and imprisonment as the primary solution to domestic violence not only creates
more issues than it solves, it diverts much-needed resources from programs that help victims of domestic violence to police and prison
budgets.1 6 6
B.

How Carceral Feminism and VAWA Effectuate Re-Victimization by
the Legal System
i.

Arrest, Detention, and Prosecution of Victims on the Basis of
Race and Immigration Status

Immigrants and women of color, already marginalized on that basis,
are at a higher risk for arrest and mistreatment by the legal system.1 67
For example, Marissa Alexander, an African-American woman living in
Florida, was arrested in 2012 after she fired a warning shot to prevent her
husband from assaulting her.' 6 ' The state prosecuted Alexander for aggravated assault.1.69 During trial, Alexander claimed her actions were
warranted under Florida's "Stand Your Ground" law, which justifies the
use of force as self-defense when the actor is faced with a reasonable fear
of bodily harm or death.1 70 Meanwhile, George Zimmerman, a Florida
man who shot and killed seventeen-year-old Trayvon Martin after initiating the altercation, successfully used the "Stand Your Ground" defense
three months prior."' Marissa Alexander was not so fortunate.1 7 2 De165. See Law, supra note 3 (discussing the traumatizing experience of the survivors
during detention "and that greater criminalization often places these same women at risk
of state violence"); see also Archi Pyati, On Domestic Violence Month: Why Do We Keep
Incarcerating Victims and Their Children?, HUFFINGTON PosTr (Oct. 29, 2015, 9:56 AM),
http://www.huffingtonpost.com/archi-pyati/domestic-violence-month-b_8408748.html
[https://perma.cc/X4G2-P6TS](discussing the dangerous environment of the survivors during detention).
166. See Law, supra note 3 (stating increasing police and prison budgets diverts from
programs for survivors "such as shelters, public housing, and welfare"); see also Gross,
supra note 140 (arguing in addition to "the direct harm that comes from incarceration or
overreliance on potentially violent police officers," carceral feminism's emphasis on incarceration "redistribut[es] ... resources away from treatment programs").
167. See Gross, supra note 140 (maintaining women marginalized economically and
by identity and sexuality continue to be further exploited in the criminal justice system);
see also Law, supra note 3 (describing programs and actions women activist groups employ
to address the injustice of the legal system and provide innovative solutions to prevent the
cycle of violence).
168. Law, supra note 3.
169. Id.
170. FLA. STAT. ANN.

§

776.013 (2015); Law, supra note 3.

171. Law, supra note 3.
172. See id. (discussing how a Florida jury rejected Marissa Alexander's "Stand Your
Ground" defense).
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spite the fact that her husband admitted to abusing her, the jury found
Alexander guilty and gave no credence to her "Stand Your Ground" defense.1 7 3 Marissa's story demonstrates how carceral feminism both ignores the reality that women who defend themselves from abusers face
imprisonment and consequently future violence. 7 4
Immigrant women face a similar scenario.1 7. Since June 2014, the federal government's immigration policy has forced thousands of mothers
and their children into detention centers. 17 6 The vast majority are fleeing
domestic and sexual violence and are therefore seeking asylum, which
would prevent the government from deporting them back to the abusive
environment they seek to escape.1 7 7 Many detainees are beaten, raped,
or threatened with murder and have no recourse if sent back to their
home countries.1 7 8
According to Archi Pyati, Director of Policy and Programs at the
Tahirih Justice Center, supporting all victims of domestic and sexual violence-including immigrants-means considering why such victims are
being detained in highly-secured, prison-like facilities with minimal access
to legal, social, or medical services."17 Having assisted hundreds of survivors of domestic and sexual violence as they navigated the immigration
system, Pyati stresses that, in immigration detention, survivors continue
to be abused by guards and other staff.18 o For example, guards use certain tactics to exert power and control over detainees, including: punishing mothers for complaining about the inhumane conditions inside the
detention centers, placing people in solitary confinement, threatening to
separate children from their mothers, threatening immediate deportation,
and making sexual advances.' 8 Such physically and emotionally abusive
tactics serve only to re-traumatize the women and children involved.182
In addition, immigration officers are the sole decision-makers with re-

173. Id.
174. One Billion Rising, Eve Ensler and the Contradiction of Carceral Feminism(s),
PRISON CULTURE (Dec. 11, 2013), http://www.usprisonculture.com/blog/2013/12/11/one-bil[https://perma.cc/
lion-rising-eve-ensler-and-the-contradictions-of-carceral-feminisms
L3TR-77NL] [hereinafter One Billion].
175. See Pyati, supra note 165 (reporting on the abuse and oppression many immigrant women face in immigration detention centers while awaiting deportation or legal
entry into the United States).
176. Id.

177. Id.
178. Id.
179. See id (suggesting the detention setting is an extension of oppressive violence
similar to domestic violence) (emphasis added).

180. Id.
181. Id.
182. Id.
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spect to whether a detainee can speak to a lawyer or a judge-the only
people who can ultimately help these families obtain asylum.1 "3 As such,
to stop the inhumane practice of detaining abused women and children
and to promote their safety and recovery, the family detention policy
must end.
ii.

How Gender Bias Contributes to Mishandling of Assault Cases

'

An attitude of incredulity and blame shifting towards women victims
by law enforcement officers and the justice system generally is pervasive
in the realm of domestic violence.184 In a recent domestic violence case,
the victim was called to testify against the father of her child, who was
charged with domestic battery and aggravated assault for choking her and
threatening her with a kitchen knife.' Despite the fact that she missed
court due to anxiety and depression stemming from the abuse, the judge
found her in contempt of court for failing to appear and sentenced her to
three days in jail.1.8 6 Subsequently, the woman cried, "I'll do anything. I
have a one-year-old son and I'm trying to take care of him myself.""8
The judge simply responded, "You should've showed up."' Tellingly,
after the court's decision, the victim declared, "I think after everything
that happened, [in the future] I would most likely not call the police at
all. "189
Clearly, some judges continue to hold victims largely responsible for
their own victimization and do not see such cases as appropriate for judicial intervention.1 90 One California study found that 53% of male court
staff believed women exaggerated domestic violence complaints.1 ' The
same study also found that gender bias was pervasive in domestic violence cases and detailed the judicial system's inappropriate attitudes and

183. Id.
184. Baker, supra note 158; see also US: DC Police Mishandle Sexual Assault Cases,
HUMAN RIGaTs WATCH (Jan. 24, 2013, 10:00 AM), https://www.hrw.org/news/2013/01/24/
us-dc-police-mishandle-sexual-assault-cases [https://perma.cc/Z4S6-CPNF] [hereinafter DC
Police] (reporting that victims of sexual assault are not receiving the proper protocol for
domestic violence cases); see generally Lodi, supra note 114 (relaying the unfortunate experience one victim faced when the judge sentenced her despite her current situation and cry

for help).
185. Lodi, supra note 114.

186.
187.
188.
189.

Id.
Id.
Id.
Id.

190. EVE

S.

BUZAWA

&

CARL

G.

BUZAWA, DOMESTIC VIOLENCE: THE CRIMINAL

JUSTICE RESPONSE 213 (Sage Pub. 3d ed. 2003).

191. Id.
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actions. 192 Notably, during a domestic violence case, one trial court judge
commented, "I have difficulty finding where this [defendant-husband] has
done anything wrong, other than slapping [his wife]. Maybe that was 'justified."'1 9 3 Other comments included, "Why don't you get a divorce?"
and "Why are you bothering the court with this problem?"' 9 4
Moreover, since police officers are often the first to have contact with
victims of domestic violence, any gender bias on their part has the potential to undermine the effective handling of an entire case.19 5 Examples of
gender bias in policing include the misclassifying or failing to report domestic violence cases, interrogating rather than interviewing victims,
treating domestic violence as a family problem instead of a crime, and not
enforcing protective orders.1.9 6 Because such practices usually occur at
1 97
the beginning of a case, they can undermine the entire investigation.
Ultimately, gender-biased attitudes cause victims to feel blameworthy,
guilty, or disrespected and render them less likely to participate in inves19 8
tigations or, even worse, report future violence.
Gender bias can subvert the initial police response to a domestic dispute when officers are attempting to identify the assailant.1 99 For example, suppose a man calls the police to report that his girlfriend assaulted
him.2 00 When police arrive, they find the man with a scratch on his
face. 2 0 ' The girlfriend, though visibly upset but with no apparent physical
injuries, reports that her boyfriend tried to strangle her and she was defending herself.2 0 2 Without inquiring further, the police file a report cit20 3
This
ing the woman as the aggressor and arrest her instead of the man.
victims
it
makes
abuse,
of
form
another
not
only
is
shifting
blame
type of
like the girlfriend in this scenario afraid and unwilling to call the police in
the future because they do not feel they can rely on law enforcement for
4
help. 2 0

192. Id.
193. Id.
194. Id.
195.

DEP'T OF JUST., ID)ENTIFYING AND PREVENTING GENDER BIAS IN LAw ENFORCE-

3 (2015), https://www
.justice.gov/opa/file/799366/download [https://perma.cc/TE5K-WRNT].
196. Id.
197. Id.
198. Id.
199. Id.
200. Id.
201. Id.
202. Id.
203. Id.
204. See id. (emphasizing the need for law enforcement to recognize the true victim
and assess the assault promptly).

MENT RESPONSE TO SEXUAL ASSAULT AND DoMES-FTc VIOLENCE

Published by Digital Commons at St. Mary's University, 2020

23

The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 19 [2020], No. 1, Art. 3

102

THE SCHOLAR

[Vol. 19:79

The Department of Justice has found officers' gender biases are prevalent during victim interviews.2 05 One study found the questions officers
sometimes ask ignore the victims' trauma and experiences, shift blame to
the victims, or otherwise make them feel like they should not have reported the incident at all.206 Examples of questions investigators ask victims include:
Have you considered talking to the man and letting him know that
you are upset? Have you thought about how this is going to affect
the alleged assailant's reputation? Why didn't you push him off and
leave? How can you remember any details given how much you had
to drink? 207
Such biased questions demonstrate that VAWA-the $30 billion legislation that provided funding for one-hundred thousand new police officers-has caused victims to experience apprehension about seeking help
from law enforcement rather than eliminating violence, as it was meant to
do.20 8 Police, whether intentionally or not, exhibit unsympathetic treatment toward victims-especially women. 2 0 9 Unfortunately, many women
who encounter the criminal justice system experience further victimization instead of getting recourse, which only disempowers them even
more.210

iii.

Solutions

Although there is no single solution to combat gender and race bias in
policing, there are several techniques law enforcement agencies can implement to increase protection for domestic violence victims. 2 1 1 For instance, law enforcement agencies should train officers to identify the true
aggressor in domestic violence incidents.2 1 2 To do so, when responding to
a domestic violence call officers should be required to consider the following: (1) abusers often call 911 before the victim and make themselves
out to be the victim; (2) the victim may have been engaging in self-defense; (3) there may be a documented history of abuse between the
couple; and (4) protective orders may already exist between the

205. See id. (explaining how gender bias in policing can lead to interrogating victims
and witnesses).

206. Id.
207. Id.
208. Law, supra note 3.
209. See DC Police, supra note 184 (describing law enforcement's responses to sexual
assault cases lack seriousness and sensitivity).
210. One Billion, supra note 174.
211. See, e.g., DEP'T OF JUST., supra note 195 (suggesting eliminating gender bias
within law enforcement will better meet the needs of domestic violence victims).
212. Id.
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couple. 2 13 Additionally, if victims do not understand English, officers
should take greater care to ensure they identify the true aggressor.214
Furthermore, society should eliminate dual arrest laws because such
laws subject the victim to further victimization, discourage victims from
reporting future abuse, and cause children to be removed from their
homes, which takes an additional emotional toll on both children and
mothers.2 15
Law enforcement agencies should also revise their policies to teach police officers about the emotional impact domestic violence has on victims
and train officers to ask questions that make victims feel appreciated,
helped, and understood. 2 1 6 For example, officers should understand that
victims often experience intense anxiety or flashbacks when asked about
an incident of abuse, which is a common emotional side effect of repeated
abuse.21 7 With regard to the interview process, officers should let victims
know the goal of the interview is to investigate the facts, not to place
blame.2 18 As such, agencies must train their officers to ask neutral, openended questions that allow victims to respond with a narrative of events
instead of asking leading and blame-shifting questions. 2 1 9 For instance,
officers should ask, "Can you tell me what happened? What can you tell
me about the person who did this to you? Have you received medical
treatment?" They should also make statements like, "I know this is difficult to talk about. I do not think you are responsible for what happened." 220 These types of questions and statements can help
investigators establish trust with victims, and make the victims feel more
at ease when interviewed, thereby enabling full disclosure. 2 2 1
Finally, agencies should require officers to write interview reports using
the victim's actual words rather than merely the officer's summary.2 22
The primary goal of the officer's report should be to present the incident
from the victim's point-of-view. 2 23 According to the Department of Justice, officers should conduct interviews in such a way that respects the
privacy of the victim, and agencies should provide interpreters for victims

213. Id.
214. Id.
215. Id.

216. Id.
217. Id.

218. Id.
219. Id.
220. Id.
221. Id.

222. Id.
223. Id.
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with limited English proficiency.22 4 This will ensure that victims are able
to convey the facts fully, truthfully, and clearly.2 25
C.

Economic Limitations Women Experience After Incarcerationof
their Abusive Partnerand Problems with the Welfare Act

For many survivors of abuse, incarceration of their partner also means
financial despair. 2 2 6 In many instances, victims cannot provide for themselves or their children without the batterer's assistance.22 7 Leaving their
abuser can lead to homelessness, lack of transportation, lack of access to
medical care, and fear of retaliation by the abuser. 2 2 8 The primary safety
net for abuse victims is the Temporary Assistance for Needy Families
(TANF) program; however, embarrassingly enough, under TANF, most
states grant less than $400 per month for a family of three.22 9
The Clinton Administration implemented TANF in 1996 and replaced
it with the Aid to Families with Dependent Children (AFDC) program. 2 3 0 Unfortunately, while AFDC provided unlimited matching payments to children whose parents were unemployed, deceased, or
disabled, TANF established tougher requirements on poor, single
mothers.23 1 Under TANF, states began using complicated and humiliating strategies to deter individuals from applying for aid, such as fingerprinting and drug testing and thus created an assumption that poor, single
mothers were likely criminals.23 2 According to some critics, TANF's
large reduction of monetary benefits even led to the deaths of some
women.

233

224. Id.
225. See id. (emphasizing the importance of developing a healthy relationship between the victim and law enforcement in order to establish an effective investigation).
226. See Sarah M. Buel, Fifty Obstacles to Leaving, a.k.a., Why Abuse Victims Stay, 28
COLO. LAW. 19, 20 (1999) (explaining how many battered women seek assistance through
the welfare system).
227. See id. (expounding on the financial insecurity most victims face due to intentional financial abuse by the batterer).
228. See id. at 20-26 (1999) (illustrating various obstacles survivors face when leaving
their abuser); see also Law, supra note 3 (concluding carceral feminism fails to address
many obstacles abuse survivors face).
229. Buel, supra note 226.
230. Justin Feldman, Effects of Welfare Reform in Terms of Costs and Mortality:Data
Analysis, JOURNALIST's RESOURCE (Jan. 26, 2015), http://journalistsresource.org/studies/
economics/inequality/welfare-reform-impact-mortality-analysis
[https://perma.cc/WVT72PL6]; Premilla Nadasen, How a Democrat Killed Welfare, https://www.jacobinmag.com/
2016/02/welfare-reform-bill-hillary-clinton-tanf-poverty-dlc
[https://perma.cc/UBZ4EKQD] (last visited Oct. 22, 2016).
231. Feldman, supra note 230; Nadasen, supra note 230.
232. Nadasen, supra note 230.
233. Feldman, supra note 230.
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Additionally, TANF prevented scores of women from leaving their
abusive partner and getting back on their feet after the abuser's incarceration. 2 3 4 For example, a Texas study revealed that 85% of those calling
domestic abuse hotlines, emergency rooms, and shelters previously left
and returned to their abusers on at least five occasions.23 5 Further, most
of those who returned did so because they were simply unable to provide
for their family on their own without emergency financial assistance or
had no idea how to access it. 2 3 6 This dilemma demonstrates how carceral
feminism justifies increased police and prison budgets but diverts funds
from programs-welfare, shelters, and public housing-that would normally help victims escape the cycle of abuse.2 37
i.

Solutions

Rather than legislation that provides an inordinate amount of funding
for policing and the prison system, such as the current version of VAWA,
legislation focusing on programs that enable survivors to escape and recover from the abuse is more appropriate. 2 3 8 Although there are several

234. See generally Feldman, supra note 230 (discussing the downward spiral many wo-

men experienced because of welfare reform).
235. Buel, supra note 226.

236. Id.
237. Law, supra note 3; see also Project Advance, P.E.A.C.E INITIATIVE, http://www
.thepeaceinitiative.net/project-advance [https://perma.cc/LS2U-RDK2] (last visited Oct. 22,
2016) [hereinafter ProjectAdvance] (advocating for proper use of funding and law enforcement attention to domestic violence calls); Danielle Berger, Grants Help Abused Women
Start Over, CNN (Jul. 19, 2012, 4:28 PM), http://www.cnn.com/2012/07/19/us/cnnheroescrawford-domestic-violence [https://perma.cc/TU3V-SV6M] (highlighting positive advocacy creating grants to help women get back on their feet); Melinda Smith & Jeanne Segal,
Help for Abused and Battered Women, HELP GUIDE http://www.helpguide.org/articles/

abuse/help-for-abused-and-battered-women.htm (last updated June 2016) [https://perma
.cc/7GZJ-4JYW] (disclosing the pivotal steps a victim must take in order to find safety and
receive help); Reed Karaim, Women/Children Fleeing Abuse, NPR, http://www.npr.org/
news/specials/housingfirst/whoneeds/abuse.html [https://perma.cc/4UEU-26LL] (last visited Oct. 20, 2016) (reporting on the severe economic need that domestic violence victims
face after the initial crisis); TransitionalHousing in Midcoast Maine, NEw HOPE FOR Wohttp://www.newhopeforwomen.org/transitional-housing [https://perma.cc/ZHM7MEN,
TVU6] (last visited Oct. 22, 2016) [hereinafter TransitionalHousing] (illustrating a transitional housing shelter where women find hope for the future).
238. See Law, supra note 3 (contending VAWA created economic hardship and abuser
dependency); see also Buel, supra note 226, at 26 (recognizing the efforts needed to protect
victims from abuse); Colleen Long, Domestic Abuse is a Leading Cause of Homelessness,
but New NYC Program May Bring Some Relief, HUFFINGTON PosT (Aug. 18, 2015, 11:01
[https://
AM), http://www.huffingtonpost.com/entry/housing-55d34451e4b0ab468d9e60c9
perma.cc/8L4P-DWG6] (educating the public on why safe housing is a fundamental and
crucial need for abused victims); Vagianos, supra note 2 (asserting financial instability is
one main reason many victims are unable to break free from their abuser); Melissa Jeltsen,
One Simple Idea That Could Reduce Domestic Violence, HUFFINGTON PosT (Jul. 21, 2015,
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programs currently in place benefitting victims of domestic violence,
there is still a tremendous need for the government to fund additional
programs. 2 3 9 For example, the non-profit organization Web of Benefit
awards grants averaging $500 to women survivors of domestic abuse. 24 0
Johanna Crawford created the program because, while working at a battered women's shelter, she realized women repeatedly returned to their
abuser due to financial hardship.2 4 1 In one instance, a battered woman
came to Crawford with her two children.2 42 After fleeing her abuser, the
woman had neither money nor her identification or her children's birth
certificates, which meant they could not apply for social services, food
stamps, or counseling.24 3 Crawford then decided to use her own money
to help the woman. 24 4 Eventually, this first grant led to the creation of
Web of Benefit.24 5
Today, to receive a grant from Web of Benefit, another shelter or
agency must a potential recipient.2 4 6 Referral confirms satisfaction of the
initial grant requirements: being free from the abuser and not abusing
any drugs in the last six months.2 4 7 Next, applicants complete a "dream
proposal" to describe their ideal future life, which Crawford helps each
applicant plan.2 48 Crawford oversees each grant and delivers the money
directly to the victim's place of choosing-usually a school, hospital, or
landlord. 2 4 9 Victims typically use the grant to pay a deposit for an apartment, to buy a laptop to access education and job postings, or to pay for
childcare or transportation.2 5 0 In addition, recipients are required to do
"three good works," such as providing career guidance, transportation,
and childcare to similarly affected victims. 251 To date, Crawford has
given survivors more than one-thousand grants totaling more than

8:07 A.M.), http://www.huffingtonpost.com/entry/simple-idea-could-reduce-domestic-violence_55a97c5fe4b0d2ded39fle68 [https://perma.cc/LZT2-K3791 (extrapolating on the
need for free legal assistance for domestic violence victims).
239. See Berger, supra note 237 (stating much of the funding for domestic violence
victims comes from private donors).

240. Id.
241. Id.; see also Haugen, supra note 3, at 1036 (discussing how a seventeen-year-old
victim of domestic abuse had to choose between being homeless or remaining with her

abuser).
242. Berger, supra note 237.

243. Id.
244. Id.
245. Id.

246. Id.
247. Id.

248.
249.
250.
251.

Id.
Id.
Id.
Id.
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$600,000.252 The funding comes from private individuals, foundations,
and Crawford herself.253 Given its success, if funding for policing and
prisons was redirected toward organizations like Web of Benefit, which
actually help domestic violence victims, there is no telling how much progress can be made.
Beyond the immediate financial ruin caused by domestic violence,
homelessness among domestic violence victims is another huge problem
the United States.25 4 Due to time limitations at shelters, excessively high
rents, and long waiting lists for public housing, domestic violence victims
usually cannot find a safe or affordable place to live when they leave their
abusers.2 5 5 Many have proposed affordable, long-term housing aimed at
victims of domestic violence as a solution.2 5 6 Second Chance Homes in
Massachusetts, for example, is a program in Massachusetts that places
victims into group homes and apartments offering shelter, childcare, education, job training, and counseling.2 57 New Hope for Women is a similar
program in Maine in which victims fleeing abuse fill out a housing application, and, if approved, take part in a two-year program that helps them
attain independent living skills. 25 8 The program also provides approved
applicants with housing located outside of the county in which the abuser
resides and requires applicants to maintain regular contact with counselors and legal advocates.2 59
Furthermore, there is a great need for educational programs aimed at
both victims and abusers. In San Antonio, Texas a program called
P.E.A.C.E. increases public awareness of domestic violence, and focuses
on lowering recidivism rates and cultivating healthy family relationships;
further, P.E.A.C.E. provides twelve two-hour sessions wherein first-time
offenders are educated on the cycles of domestic violence, parental obli-

252. Id.
253. Id.
254. Long, supra note 238 (claiming some victims of domestic violence remain homeless for years after leaving a shelter due to excessively high rents and long waiting lists for
public housing).
255. Id.; see also Haugen, supra note 3, at 1037 (detailing how, after applying for subsidized housing, a battered young woman was "placed on a two-year waiting list, with no
immediate answer to her impending homelessness").
256. See, e.g., Long, supra note 238 (reporting on a New York rent subsidy program
sponsored by Mayor Bill de Blasio in an effort to ease the challenges victims of domestic
violence face).
257. About Second Chance Homes, HUD.GOV, http://portal.hud.gov/hudportal/HUD?
src=%2Fprogram-offices%2Fpublic indian housing%2Fother%2Fsch%2Fabout [https://

perma.cc/EH3F-VCGM] (last visited Oct. 22, 2016).
258. TransitionalHousing, supra note 237.
259. Id.

Published by Digital Commons at St. Mary's University, 2020

29

The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 19 [2020], No. 1, Art. 3

108

THE SCHOLAR

[Vol. 19:79

gations, and the responsibilities of child custody.2 60 Other activities sponsored by P.E.A.C.E. help promote the importance of being a father by
teaching core values like rejecting male dominance as the norm, being
non-violent and non-controlling, being an equal partner in the home, and
sharing in financial decisions and resources.2 61 P.E.A.C.E. also advocates
for change in how the legal system responds to domestic violence
cases. 2 6 2 Finally, P.E.A.C.E. confronts local law enforcement agencies
when the agencies do not follow departmental procedures in response to
domestic disturbance calls and advocates for city funding to help garner
an effective response to instances of domestic abuse.26 3
Clearly, the struggles women face when attempting to leave an abuser
are vast and complex. Leaving is the answer, but it is not an easy task.
To ensure all battered women receive the support they need, state legislatures must pass new legislation that provides funding for these types of
programs. At the very least, the federal government should amend
VAWA to redistribute funds from policing and incarceration to programs
that actually help victims of domestic abuse.
IV.

CONCLUSION

Violence disproportionately affects girls and women. It is evident that
the effects of carceral feminism on victims of violence has perpetuated
and exacerbated other forms of violence-whether in the form of
criminalizing victims, abuse on behalf of law enforcement, gender and
race discrimination in the legal system, or diverting funds from programs
that will actually help victims recover. Although the abuse of women is a
problem deeply ingrained in the roots of our patriarchal society, there are
steps we can take to continue advocating for the rights of girls and
women.
Rather than focusing on passing legislation that intensifies the abuse of
women, we should focus on the individual stories and experiences of women and advocate for legislation that helps promote the recovery and
rights of all victims. Feminists must unite while considering the complex
implications resulting from the promotion of criminalization and incarceration. We must also analyze the effect of such implications on women
of various socioeconomic and racial backgrounds.
Furthermore, society must stop stigmatizing sex workers, the government must increase aid to trafficking victims and victims of domestic

260. Project Advance, supra note 237.

261. Id.
262. See id. (calling for systemic changes in order for the response to domestic violence to be more effective).

263. Id.
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abuse, and we must give victims a voice and a chance to escape the cycle
of violence. Most importantly, women's rights advocates and feminists
must never stop fighting for change and society must start listening to our
voices.
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